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The recent boom in ride-sharing companies has resulted 
in increased scrutiny of worker classification. Companies 
like Uber and Lyft rely on a workforce made up almost 
entirely of workers they label independent contractors. 
But the validity of that classification is being challenged 
in places like California, where the California Labor 
Commission recently determined that a particular Uber 
driver was actually an employee. 

Uber drivers use their own vehicles and are free to work 
for other companies, features typically viewed by employ-
ers as reliable indicators of independent contractor status. 
In making its decision, however, the Commission pointed 
to the fact that Uber is involved in “every aspect of the op-
eration” and that without its drivers, Uber would not exist. 

There are many financial incentives for employers to 
classify workers as independent contractors, not least of 
which that independent contractors don’t require workers 
compensation coverage. However, misclassification can 
lead to higher taxes, higher premiums, and potential fines 
for the employer.  

In order to stem “increasing misclassification,” the US 
Department of Labor has issued new guidance on 
determining who is an employee under the Fair Labor 
Standards Act. Published on July 15, “Administrative 
Interpretation No. 2015-1” goes over the six-part 

“economic realities” test, which focuses on whether the 
worker is economically dependent on the employer or in 
business for him or herself:

1. The extent to which the work performed is an integral 
part of the employer’s business. 

2. Whether the worker’s managerial skills affect his or her 
opportunity for profit and loss.

3. The relative investments in facilities and equipment by 
the worker and the employer.

4. The worker’s skill and initiative. 

5. The permanency of the worker’s relationship with the 
employer.

6. The nature and degree of control by the employer.

The key point made in the document is that this standard 
of economic dependence, which all six factors help 
establish, is more significant than any one factor in 
determining worker status. Other standards that have 
frequently been used by employers, such as the IRS 
20-Factor Test, focus only on the factor of control.

In its conclusion, the Administrative Interpretation states 
that “most workers are employees under the FLSA’s broad 
definitions,” indicating it is likely to become even harder 
to prove independent contractor status in the future. The 
full text can be found at: www.dol.gov/whd/workers/
Misclassification/AI-2015_1.htm.
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The Outrage Factor

Eminent risk communication consultant Peter Sandman 
says Risk = Hazard + Outrage, where hazard equals 
the probability of something happening multiplied by the 
severity of the outcome, and outrage equals how upset 
anyone is likely to be over it. This formula represents an 
innovation in risk calculation because it acknowledges 
for the first time the important role outrage plays. 

The outrage factor, as Sandman calls it, has tended 
to be overlooked because it’s an emotional reaction 
sometimes lacking any basis in empirical data. However, 
rational or not, outrage can and does cause real 
damage. If employees are outraged about an event or 
exposure they are subjected to, they can contact OSHA, 
EPA, FDA, or many other regulatory agencies that could 
cause problems for the business. If the outrage involves 
customers, the business could face significant loss of 
income. If the outrage is significant enough to garner 
press coverage (think Newtown, Connecticut; Ferguson, 
Missouri; and Baltimore, Maryland), the reputational 
damage could spin out of control quickly. At this point, 
sound business decisions may not even be an option. 
The organization may have to pander to public outcry 
and do whatever it takes to reduce it. 

Staking out the middle 
Here is where the true value of good risk communication 
is found. According to Sandman (who has spent the last 
40 years dealing with risk communication), staking out 
a completely opposite viewpoint from the “outraged” 
viewpoint is a sure-fire losing strategy. Acknowledging 
that some hazard exists and then debating the severity 
is more likely to be successful. He calls this “staking out 
the middle.” 

Let’s look at some real life examples. Assume your wife 
believes that riding a motorcycle is inherently dangerous 
and will result in your death or, at a minimum, result in 

injuries that leave you in a permanent vegetative state. 
Taking the position that this could never happen will 
always lose. But, conceding that while death and injury 
are risks, they can be mitigated by use of a helmet, 
proper riding gear, and professional instruction at least 
has a fighting chance. 

Taking a broader business approach, if the general public 
is outraged that a citizen died while in the custody of 
your employees, taking the position that your employees 
had absolutely no responsibility for his death is certain 
to fail. Even if your employees are completely innocent, 
immediately taking the opposing view will only inflame 
the outrage of many people. However, taking the stance 
that you are sorry for the person’s death and that an 
investigation is ongoing might keep the situation under 
control. 

Understanding the outrage 
Listen closely to the outraged viewpoint, and try to 
discover where the outrage comes from. If this is a 
matter of public interest, do some investigation to see 
if another event is causing some of the outrage. Does 
the public relate your problem to a previous problem, 
either yours or someone else’s? If so, try to differentiate 
yourself from the other issue. As a general rule, outrage 
is decreased when people know that someone is 
listening and trying to understand their viewpoint. 

Knowing the audience and any underlying emotions/
issues really helps develop an appropriate response 
to outrage. As Albert Einstein once said “If I had only 
one hour to save the world, I would spend 59 minutes 
defining the problem and one minute developing 
solutions.” Spending most of the time understanding 
the outrage and identifying where it comes from makes 
developing the risk message much easier and gives your 
position a fighting chance. 
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Question
Dear Jan,
Recently I joined an agency in 
a management role, and it has 
become very obvious to me that 
there is very little trust within the 
organization. Based on the historical 
perspective I have been able to 
piece together, I’m not surprised.  
Can you share with me where to 
start to recreate trust? 

Answer
I have had the pleasure to be part 
of the insurance industry for almost 
40 years. I make the reference only 
to share with you that the element 
of “corporate trust” has eroded 
significantly over the course of my 
career. We have watched as poor 
leaders have shown inappropriate 
favoritism, advanced greed, laid 
off employees, promoted unethical 
behaviors, reduced or eliminated 
benefits, just to name a few actions. 

As trust diminishes, employees 
start to operate in a defensive, 
“cover your backside” mode which 
usually results in turnover, stress 
and reduced production. How can 
you expect employees to perform 
if it is an effort to come to work?  

The good news is that you can 
implement a few crucial steps to 
start the process of bringing trust 
back into your agency.  Please note, 
this is a process; no quick fixes here.

the expression goes, “the buck stops 
here.” The more credit you give, the 
more trust you develop. The more 
you take the responsibility for failure, 
the more trust you develop.

Keep your word 
You are in the process of rebuilding 
trust in your agency and it will take 
your focus and that of all your 
leaders in the agency to accomplish 
the task at hand. If you want trust, 
you have to model the behavior by 
being trustworthy. The fastest and 
most effective method is to simply 
keep your word. If you say you are 
going to schedule a meeting – do it. 
If you say that you will get back to 
an employee – do it. If you say you 
are going to take care of an issue – 
do it. Not only are you watching your 
employees, they are watching you.

Although your agency has 
experienced a dip in trust, it can 
be repaired and returned to health. 
Building trust also builds loyalty 
which equates to longevity and 
improved job satisfaction which 
equates to improved productivity. 
In today’s insurance market where 
resources are being squeezed 
and talent is a valued commodity, 
building trust becomes part of 
a strategic plan for the growth 
and development of your agency. 
Building trust is no longer optional; it 
is a key element in retaining staff and 
creating agency success.

Get to know your employees 
personally 
Become that “walk around leader” 
that stops and has conversations. 
Let the staff know more about you 
personally, share family stories, find 
common conversation points. Any 
social action you can incorporate will 
further your position as being just like 
everyone else and then you are more 
easily seen as someone who is part 
of their team, and we tend to trust 
people we allow on our team.

Share agency information  
Being transparent will be your best 
friend when it comes to sharing 
agency information. Establish 
regularly scheduled meetings to 
review goals and objectives, current 
performance, financial results, good 
news and bad - on goal, off goal, 
adjustment needed. Remember, trust 
is based on full disclosure, including 
when the agency fails to meet an 
objective. If you don’t provide this 
information, your employees will 
simply make it up. It is much better 
for you to manage the message than 
later manage a rumor. In addition, 
transparency allows everyone to have 
more buy-in as being an important 
part of the organization. 

Give credit and take blame 
There is nothing quite as demoralizing 
to staff as watching management 
take the credit for results but casting 
the blame when it isn’t so positive. As 
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